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RECENT IMPORTANT DECISIONS 719 

Sales — Implied Warranty — Fitness for Food. — Defendant was keeper 
of a market. At about 9:15 on a Saturday evening in July the plaintiff went 
to defendant's market and purchased a chicken, apparently plucked but not 
"drawn." The chicken was exhibited for sale upon a "bargain counter" on 
which goods were sold on' Saturday nights at one-half the regular prices. 
"It is manifest that* the defendant offered this meat for sale to avoid 
carrying it over Sunday in hot weather, and it is a fair inference that like 
all articles on a bargain counter the selection was to be made by the buyer." 
The next morning at 10 o'clock she prepared it for cooking, cooked it, and, 
with her two children, ate of it at 4 o'clock in the afternoon. All three 
were made sick, evidently from ptomaine poisoning. Each one brought an 
action to recover damages, relying upon an alleged implied warranty that the 
fowl was fit for human food. Held, that no one of them can recover: 
Farrell v. Manhattan Market Co. (1908), — Mass. — , 84 N. E. Rep, 481. 

It has been often said and not infrequently held in the United States that, 
upon the sale of articles of food by a dealer directly to the consumer, there 
is an implied warranty that the article sold is fit for food. See Wiedeman v. 
Keller, 171 111. 93, 49 N. E- 210; Craft v. Parker, 96 Mich. 245, 55 N. W. 
812, 21 L. R. A. 139. A few cases have extended the liability to one not 
a dealer : Hoover v. Peters, 18 Mich. 51 ; Van Bracklin v. Fonda, 12 Johns 
(N. Y.) 468, 7 Am. Dec. 339. The rule in either form is an exception 
to the ordinary rule of caveat emptor, as applied to the present sale of an 
existing chattel open for inspection. It doubtless grew up in this country 
largely as the result of a misconception of the early English rule which 
was really based upon statute; although a number of reasons of policy have 
also been assigned for it. The English "Sale of Goods Act" makes no 
provision for any special warranty upon a sale of food; and the proposed 
American code follows the English in this respect. Under the English Act 
a warranty would be implied only where the seller's judgment was relied 
upon; and this is the rule adopted by the Massachusetts court in the 
principal case. Under the proposed American code, the same rule seems 
to be indicated. It is fairly open to question whether the rule of an implied 
warranty, although it be admitted to be exceptional, is not on the whole 
a salutary one ; and whether the failure to provide for it in the proposed 
code is not a defect. In the principal case, the fact that the fowl was placed 
for sale at half price upon- a "bargain counter" might be urged as fairly 
putting the buyer upon his guard. 

Wills — Constructive Trusts — Acts Subsequent to Execution. — 
Testator had executed a will by which he devised all of his estate to his 
wife. A few months before his death in 1889 he added a codicil thereto by 
which he devised other property to his wife. Parol evidence was offered 
to show that a few weeks afterwards he desired to alter the will, but 
refrained from so doing upon the promise of the wife that she would devise 
this property to the person to whom testator wanted it to go. The evi'dence 
was excluded under the Statute of 1844 (Revisal 1905, § 3, 118), which 
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provides : "No conveyance or other act made or done subsequently to the 
execution of a will of or relating to any real or personal estate therein 
comprised, except an act by which such will shall be duly revoked, shall 
prevent th« operation of the will with respect to any estate or interest in 
such real or personal estate, as the testator shall have power to dispose of 
by will at the time of his death." Held, that the statute prohibits entirely 
the attaching to devises secret trusts by means of parol evidence, or any 
act of the testator not amounting in law to a revocation of the will. Chappell 
v. White (1908), — N. C. — , 60 S. E. Rep. 635. (Walker and Connor, 
JJ., dissent). 

Such a trust was upheld in Cook v. Redman (1843), 37 N. C. 623. But in 
Wood v. Cherry, 73 N. C. 110, decided after the statute was enacted, it was 
held that "the will had been executed several years before, and an implied 
trust is expressly excluded." This section of the statute is practically 
identical with § 23 of the English Act of 1837, 7 Wm. IV. and I. Vict., c. 26, 
which has not been so construed. See Jones v. Badley (1867), L. R., 3 Eq- 
634, 3 Ch. App. 362; Boyes v. Carritt (1884) 26 Ch. Div. 531. It is generally 
held that the Statutes of Frauds and of Wills are not applicable in cases of 
fraudulent procurement, for the devise is not wholly set aside. See 
Underhill on Wills, § 153. In In re O' Hare's Will, 95 N. Y. 403, 47 Am. 
R e P- 53. it was said, "the devise was untouched, that it was not at all modified, 
and that the property passed under it, but that the law dealt with the 
holder for his fraud, and out of the facts raised a trust ex maleficio. It 
would seem that the same reasoning would apply in the present case, where 
the statute provides that no subsequent act shall "prevent the operation of 
the will." The decision might safely have been placed upon the ground that 
the evidence was insufficient, being merely the testimony of one witness to 
a conversation which took place eighteen years before. Courts of equity will 
scrutinize such evidence with great care. Williams v. Vreeland, 32 N. J. Eq. 
734, 737- 

Wills — Operation ok Revoking Clause in Will Subsequently 
Destroyed. — After the execution of the will offered for probate, testator 
executed another will containing the usual clause of revocation. This 
instrument was intentionally destroyed by the testator, while the will here 
offered for probate had been preserved. The superior court had held that 
the instrument' preserved was not the last will of testator, that it had been 
revoked, and there was no evidence of an intention to revive it. Held, 
reversing the decree, that a revocation by will takes effect only at the 
testator's death, and his intentional destruction of the later will leaves the 
former one in force. Bates v. Hacking (1908), — R. I. — , 68 Atl. Rep. 622. 
The recent Michigan case of Danley v. Jefferson, 114 N. W. Rep. 470, noted 
in 6 Mich. Law Rev. 520, takes exactly the opposite ground. The Rhode 
Island case holds that oral testimony concerning the contents of the 
destroyed instrument is inadmissible. The decision is based upon the 
distinction between revocation by a writing declaratory of an intention to 



